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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
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DOMINIQUE DEVAN HARRIS,
Defendant-Appellant.
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NO. 45308
Ada County Case No.
CR-FE-2016-7846

RESPONDENT’S BRIEF

Issue
Has Harris failed to establish that the district court abused its discretion by relinquishing
jurisdiction?

Harris Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Harris had been on probation in a felony DUI case for only nine days when his probation
officer conducted a home visit and found Harris consuming alcohol. (Tr., p.7, Ls.4-8; p.16,
Ls.15-21.) Officers subsequently searched Harris’ home and found “a laundry list of narcotics”
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(Tr., p.16, Ls.22-24), including “a large amount of pills inside the home that he appeared to be
dealing” (Tr., p.7, Ls.14-15).
The state charged Harris with possession of Tramadol and/or Soma with the intent to
deliver, possession of marijuana, and possession of drug paraphernalia. (R., pp.43-44.) Pursuant
to a plea agreement, Harris pled guilty to possession of Tramadol and/or Soma with the intent to
deliver and the state dismissed the remaining charges and agreed to recommend a unified
sentence of five years, with two years fixed, to run concurrently with Harris’ sentence in the
felony DUI case. (R., pp.60-62.) The district court imposed a unified sentence of five years,
with two years fixed, 1 and retained jurisdiction. (R., pp.67-70; Tr., p.15, Ls.10-13.) Following
the period of retained jurisdiction, the district court relinquished jurisdiction. (R., pp.89-91.)
Harris filed a timely Rule 35 motion for a reduction of sentence. (R., pp.92-94.) The district
court denied the motion for a reduction of sentence “based upon a plea for leniency,” but noted
that the five-year sentence was an illegal sentence at the time it was pronounced “because the
maximum sentence allowable by law is three (3) years fixed”; as such, the court amended Harris’
sentence to a unified sentence of three years, with two years fixed, and entered an amended order
relinquishing jurisdiction to reflect the corrected sentence. (R., pp.95-100.) Harris filed a notice
of appeal timely from the district court’s order relinquishing jurisdiction. (R., pp.101-04.)
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The district court’s written order erroneously states that the sentence imposed was 10 years,
with two years fixed; however, it is clear from the district court’s oral pronouncement at the
sentencing hearing that the sentence imposed was a unified sentence of five years, with two years
fixed. (Compare R., p.68 with Tr., p.15, Ls.10-12.) Where, as here, there is a disparity between
the oral pronouncement and written order, the oral pronouncement controls. See, e.g., State v.
Watts, 131 Idaho 782, 786, 963 P.2d 1219, 1223 (Ct. App. 1998).
2

Harris asserts that the district court abused its discretion by relinquishing jurisdiction in
light of his substance abuse and willingness to participate in treatment. (Appellant’s brief, pp.35.) Harris has failed to establish an abuse of discretion.
“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4). The
decision to place a defendant on probation or whether, instead, to relinquish jurisdiction over the
defendant is a matter within the sound discretion of the district court and will not be overturned
on appeal absent an abuse of that discretion. State v. Hansen, 154 Idaho 882, 889, 303 P.3d 241,
248 (Ct. App. 2013) (citations omitted). A court's decision to relinquish jurisdiction will not be
deemed an abuse of discretion if the trial court has sufficient information to determine that a
suspended sentence and probation would be inappropriate under I.C. § 19-2521. State v. Brunet,
155 Idaho 724, 729, 316 P.3d 640, 645 (2013); Hansen, 154 Idaho at 889, 303 P.3d at 248 (citing
State v. Statton, 136 Idaho 135, 137, 30 P.3d 290, 292 (2001)).
“While a recommendation from corrections officials who supervised the defendant
[during the period of retained jurisdiction] may influence a court's decision, it is purely advisory
and is in no way binding upon the court.” State v. Hurst, 151 Idaho 430, 438, 258 P.3d 950, 958
(Ct. App. 2011) (citations omitted). Likewise, an offender’s “[g]ood performance while on
retained jurisdiction, though commendable, does not alone establish an abuse of discretion in the
district judge's decision not to grant probation.” Hurst, 151 Idaho at 438, 258 P.3d at 958 (citing
Statton, 136 Idaho at 137, 30 P.3d at 292).
Harris is not an appropriate candidate for probation in light of his ongoing criminal
behavior, refusal to abide by the terms of community supervision and institutional rules, failure
to rehabilitate, and the risk he presents to society. Harris has a lengthy history of disregarding
the law that includes a juvenile adjudication for battery (amended from aggravated battery
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causing great bodily harm) and criminal convictions for domestic battery, resisting or obstructing
officers, false personation, “violation of court order,” possession of marijuana, three convictions
for providing false information to an officer, three convictions for DUI, leaving the scene of a
damage accident, “accident-fail notify upon striking unattended vehicle” (amended from leaving
the scene of a damage accident), inattentive/careless driving (amended from reckless driving),
two convictions for reckless driving, DWS, three convictions for invalid driver’s license (all
amended from DWP), four convictions for DWP, minor in possession of alcohol, “tobaccominor use false identification/statements,” and “minor-poss marijuana/paraphernalia, use,
influence.” (PSI, pp.43-52. 2) His record also includes numerous probation violations, and he
has been sanctioned for contempt of court on at least seven separate occasions, demonstrating his
disregard for both court orders and for the terms of community supervision. (PSI, pp.43-53.)
Harris committed the instant offense just nine days after he was placed on probation for felony
DUI; he admitted that he was consuming alcohol when his probation officer arrived at his home
and that the “laundry list of narcotics” that officers subsequently found in his residence belonged
to him. (Tr., p.7, Ls.4-8; p.16, L.20 – p.17, L.3.)
Harris’ disregard for the rules continued while he was on his rider in this case, during
which he incurred “a couple of written warnings for various behaviors” and incident reports for
being “off bunk during count,” disobedience to orders, and being outside authorized boundaries.
(PSI, pp.62, 66, 68.) He “struggled a little in his programming,” but completed the CognitiveBehavioral Interventions for Substance Abuse program on approximately June 2, 2017 and
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PSI page numbers correspond with the page numbers of the electronic file “Harris 45308
psi.pdf.”
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initially received a recommendation for probation. (PSI, pp.60-62.) However, on June 16, 2017,
Harris incurred a DOR for “Unauthorized Transfer of Property” because he “had a radio under
his mattress” that did not belong to him. (PSI, p.71.) His case manager subsequently submitted
a progress report, advising:
At this time, Mr. Harris seems to be struggling with following the rules at
the facility and does not seem to be internalizing what he is learning. Mr. Harris
received a total of four written warnings as well as the recent Class C DOR for
Unauthorized Transfer of Property. He has done the work necessary to complete
the program; however, based on his recent behavior, CAPP staff feels that he
would benefit from a higher level of supervision in the community.
(PSI, p.71.)
At the jurisdictional review hearing held on June 30, 2017, the district court concluded:
You, in my view, did not do a good Rider. You have two decades of
criminal history, almost ten pages of criminal history. That's not ten prior
offenses; that's ten pages of criminal history. That includes violent offenses,
leaving the scene of an accident, repeated DUIs, probation violations, contempt of
court.
I’m concerned that if I put you on probation right now, that you do pose a
danger to the community. My number-one job is to protect the community.
I hope that you fix whatever it is that keeps you coming back through this
revolving door. I really do. I hope the best for you and your child. But I cannot
put you on probation and protect the community.
(Tr., p.42, Ls.1-16.)
The district court considered all of the relevant information and reasonably determined
that Harris was not a suitable candidate for probation. The district court’s decision to relinquish
jurisdiction was appropriate in light of the risk Harris presents to society, his failure to
rehabilitate, and his ongoing disregard for the law, the conditions of community supervision,
court orders, and institutional rules. Given any reasonable view of the facts, Harris has failed to
establish an abuse of discretion.
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Conclusion
The state respectfully requests this Court to affirm the district court’s order relinquishing
jurisdiction.

DATED this 8th day of May, 2018.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
JASON C. PINTLER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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